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The Paradox of Education in America: integrating Systems for
Children with Disabilities

By Judge Steven C. Teske and Judge Brian Huff

e’re a nation in paradox when
it comes to taking care of our
children. It's an indictment of

communities across the country when, on
one hand, we promulgate laws to promote
the education of children with disabilities,
and, on the other, we fail to safeguard them
from incarceration on relatively minor
school offenses that are likely a manifes-
tation of their disabilities. Currently, a
disproportionate number of children with

education-related disabilities, eligible for
special education services under the Federal
Individuals with Disabilities Education Act
(IDEA), are in the juvenile justice system.
Worse is the disproportionate number of
children with disabilities currently incarcer-

ated in juvenile facilities. For example, stud-

ies reveal that approximately 70 percent of
incarcerated children have disabilities.11t’s

time to evaluate our policies with an eye to-

ward removing these contradictions so that

Representing the status Offender:
the Need for a Multi-systemic Approach

By Marlene Sallo and Sarah Darbee Smith

tatus offenses are unique to juve-

niles, meaning that only juveniles

can be charged with or adjudi-
cated for conduct that, under the law
of the jurisdiction in which the offense
was committed, wouldn’t be a crime if
committed by an adult.1Status offenses
include truancy, incorrigibility, running
away from home, using vulgar language,
and drinking. These behaviors tend to be
the result of a poor family environment
or school or community problems, and
they present attorneys with a multitude

issue
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in this

of challenges. Research indicates that
risk factors for potential truancy include
push-out policies, unsafe school envi-
ronments, academic problems, a lack
of parental involvement in education,
substance abuse, and chronic health
problems.2

Petitions for status offenses have
historically subjected youth to juvenile
court jurisdiction and detention as a
form of protective supervision. Detained
status offenders were frequently adjudi-
cated and committed to an institutional

3 The Absence of a Parent-Child evidentiary Privilege
6 Practice Tips for representing Parents in Child Protection Cases

children with disabilities are not disrupted
from their educational services and placed
in a juvenile justice system that only leads
to additional, avoidable risk factors for these
children.

The juvenile courts in Jefferson County,
Alabama (Birmingham), and Clayton
County, Georgia (a suburb of Atlanta),
used a multi-integrated systems approach to
significantly reduce the number of school

Continued on page 12

setting. Studies have shown consistently
poor outcomes for institutionalized youth
due to lack of services within institutional
facilities. In 1974, Congress enacted
the Juvenile Justice and Delinquency
Prevention Act (JJDPA), which man-
dated the deinstitutionalization of status
offenders as one of its core protections.
The emphasis on deinstitutionalization
of status offenders in the JJDPA was pre-
mised on the understanding that youth
who misbehave but haven’t committed
Continued on page 16
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message from the chairs

he Children’s Rights Litigation Committee is spending the
next few months thinking about how to better involve its
members in the work of the committee. We are considering a

change to our subcommittee structure and the creation or elimination

of some subcommittees. Current subcommittees include child welfare,
juvenile justice, education, immigration, and newsletters. The news-
letter editorial board and the education subcommittees are the most
active. We'll be talking to our members to find out what they want.
Do you want opportunities to be involved in the committee? Is this
best accomplished through substantive subcommittees, such as child
welfare, or through administrative ones, such as a website editorial
board? We would also like to hear your creative ideas for opportuni-
ties for members to get involved.

We'll provide a survey for members through our membership
listserv; be sure to take a few minutes to answer it. Ifyou don’t receive
the committee’s monthly listserv messages, which include important
information, such as free CLE training and alerts about recently
decided children’s law cases, please contact the committee director,
Cathy Krebs, at krebsc@staff.abanet.org.

As we mentioned in the last edition of the newsletter, our new
webmaster has been working hard to keep our website fresh and
exciting, and we've been thrilled with the results. We're pleased to
announce that the links to past programs have all been updated, and
you’re now able to listen to them at no cost. Program topics include
dealing with child witnesses, best practices for representing unaccom-
panied minors, representing children charged with sex offenses, and
interviewing and counseling a child client. To listen to any of these
programs, please visit http://www.abanet.org/litigation/committees/
childrights/materials.html.

We look forward to hearing your thoughts in the upcoming survey.

Lauren Qirard Adams, Shari Shink, and Alfreda D. Coward, Children’s
Rights Litigation Committee cochairs.

Children’s Rights on the Web

e View our directories of leadership and
subcommittee listings

 Find additional resources
e View our newsletter archive

e Plan to attend committee events

Visit the Section of Litigation Children’s Rights
Committee Website

www.abanet.org/litigation/committees/childrights
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The Absence of a Parent-Child Evidentiary Privilege

By Hillary B. Farber

t may be startling to learn that in 45
states and in federal court, the gov-
ernment can compel testimony about
communications and observations be-
tween a parent and his or her child. Only
Connecticut, Minnesota, Idaho, Massa-
chusetts, and New York have a privilege
that bars a parent or child from being
forced to divulge confidences or testify
against the other.1There are accounts of
parents compelled to testify against their
children, sometimes reulting in parents
going to jail as a result of their refusal
to betray the child’s trust. For instance,
Arthur and Geneva Yandow were
subpoenaed to appear before a Vermont
grand jury to testify against their 25-year-
old son. Both parents protested. “l can’t
betray my son,” Arthur Yandow told the
judge. “I couldn’t live with myself. .. I'd
lose him forever . .. I'd be the instru-
ment of destroying my family and my
son,” Geneva Yandow said. With no legal
remedy to guard against this invasion of
familial privacy, the judge declared the
Yandows in contempt of court and jailed
them. Only after their son was indicted
were the Yandows released. They spent
41 days in jail.2

The Yandow case is just one instance
of parents being placed in the dilemma
of betraying their child’s trust or bear-
ing the consequences of defying the
rule of law. Some parents may choose
to exercise a third option: testify falsely.
Any one of these outcomes supports the
establishment of a testimonial privilege
for parents and their children.

Congress has never considered a
parent-child privilege aimed exclu-
sively at shielding parents from testifying
against their minor child, or applying
only in criminal cases.3Federal Rule of
Evidence 501 acknowledges the federal
courts’ authority to continue to develop
evidentiary privileges in federal criminal
trials, “governed by the principles of the
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common law as they may be interpreted
... in the light of reason and experi-
ence.”4The last common-law privilege to
be recognized under F. R. Evid. 501 pro-
tects communications between patients
and their psychotherapists from involun-
tary disclosure.5The Supreme Court has
denied certiorari in four cases that could
have sanctioned a parent-child privilege
under F. R. Evid. 501.6Courts and law-
makers in some states that have rejected
a parent-child privilege on grounds
that the proposed privilege was too
broad have shown receptivity toward an
evidentiary privilege for minor children
and their parents.7 Despite sentiment to
the contrary, this past year the Oregon
legislature rejected a bill that would
have provided a testimonial privilege for
communications between parents and
children in criminal proceedings.8 The
South Dakota Supreme Court declined
to find a parent-child privilege under the
state constitution in a case involving a
mother subpoenaed to testify against her
minor child in a delinquency case.9

The juvenile justice context best illus-
trates the dichotomy in the handling of
parent-child communications. Children
are encouraged, in some instances even
required, to communicate candidly with
their parents; at the same time, there
is no legal protection that would shield
information shared between them from
government compulsion. Compelling dis-
closure of parent-child communications
reveals the tension between the govern-
ment’s need for probative evidence of
a crime and respecting the unique role
parents play when their child is being
prosecuted for a crime.l0Nevertheless,
the juvenile justice system depends upon
the engagement of parents to assist their
children in navigating through a com-
plicated and potentially punitive system.
Parents are the conduits through which
professionals will be retained to assist

children. Accurate and truthful infor-
mation from children better equips the
parents to seek the appropriate services.
In conferring with professionals such as
lawyers, doctors, and therapists, children
aren’t particularly good self-reporters.
Parents often intervene to provide the
details necessary for the professional to
gain a full understanding of the child.
Moreover, parents typically pay for the
professional services rendered on behalf
of their child.1l In light of the absence of
a parent-child privilege, professionals may
not be able to share as much information
with the parent as they might wish. This
is an unnecessary dilemma if all parties
involved want full disclosure so that the
parent can provide the utmost emo-
tional, intellectual, and financial support
to the child.

Moreover, the juvenile justice system
assigns parents important functions, not
unlike those assumed by an attorney.
The law encourages parents to be present
before a custodial interrogation to advise
the child as to whether he or she should
speak to police. In most jurisdictions,
parents are mandated to be present at
all proceedings, and many courts require
parents to sign off that they are informed
as to the plea arrangement upon which
their child has agreed. Parents routinely
function as counselors to their children,
helping them make important legal deci-
sions. In many instances, children waive
their right to counsel, and as a result,
parents, satisfactorily or unsatisfacto-
rily, perform many of the functions that
would otherwise be fulfilled by a lawyer.2
Empirical research indicates that when
a parent doesn’t feel that the circum-
stances warrant retaining a lawyer for the
child, children overwhelmingly waive
counsel.3

Every existing legal privilege applies
to relationships characterized by trust
and confidentiality. Federal common law

spring 2010



Published in Children’sRIghts, Volume 12, Number 2, Spring 2010. © 2010 American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof may
not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.

recognizes privileges between lawyers
and clients, spouses, psychotherapists
and patients, and clergy and penitent,
and states have expanded the list with
privileges for persons such as domestic-
violence counselors and journalists.
Community values are reflected in the
relationships the law recognizes as de-
serving of a legal privilege. Could there
be any question that parents provide
guidance, nurturance, and advice that
closely parallels, perhaps even surpasses,
the role of an attorney, a psychotherapist,
or a spiritual counselor?

International views on the acceptance
of a parent-child testimonial privilege
could prove influential with U.S. courts
and lawmakers. The prevailing view in
civil-law countries favors the exclusion of
family members being forced to divulge
confidences between one another. Italian
law recognizes a testimonial privilege for
“lineal relatives” of the parties in both
civil and criminal cases, unless the cause
of action concerns one’s familial status,
family relations, and certain other family-
related matters.4The German Code
of Criminal Procedure provides that a
person who is or was lineally related (or
related by marriage) to the accused may
refuse to testify.’5The French Civil Code
prohibits parents and children from tes-
tifying against one another in a dispute.16
Sweden protects communications among
a broad group of family members.1I7Russia
expressly prohibits close relatives such as
spouses, siblings, parents, and children
from being forced to testify for or against
one another. Under Japanese law, any
person may refuse to give testimony
when there is the fear that such testi-
mony may result in criminal prosecution
or conviction against one’s spouse, blood
relatives, and relatives by affinity within
the second degree of kinship.181n the
Philippines, a filial privilege is recognized
in the rules of evidence, which precludes
any person from being compelled to tes-
tify against his parents, children, or other
direct descendants.19

Among the common-law countries,
only Australia restricts the compellability

children's rights

of parents and their children to testify
against one another. Although the Aus-
tralian legal system borrows heavily from
English common law, it breaks ranks
with its common-law counterparts over
the testimonial exemption for parents
and children.2Four of the six Australian
states have statutorily created testimonial
exemptions that apply to parents and

Compelling disclosure
of parent-child
communications reveals
the tension between the
government's need for
probative evidence of a
crime and respecting
the unique role parents
play when their child

IS being prosecuted.

their children, two of which predate the
Australian federal law.2L The court uses a
balancing test to assess the appropriate-
ness of compelling the witness to testify.
If the court finds that the nature and
extent of the harm to the witness and/or
the parent-child relationship outweighs
the desirability of admitting the evidence,
the court will exclude the witness from
testifying. Otherwise, the proposed wit-
ness shall be competent and compellable
to testify against the accused.

Parents’ rights and responsibilities are
deeply embedded in American culture.
Normatively, an expectation of familial
privacy extends to parent-child commu-
nications. The reality that the informa-
tion shared between the parties is not

legally protected from government
intervention would constitute an un-
pleasant shock for most parents. Indeed,
it's worthwhile to question whether

the absence of a testimonial privilege
between parents and children is sensible
and fair in a society that places great
emphasis on the importance of strong
parent-child relations.

Hillary B. Farber is an assistant professor
of law and criminal justice at Northeastern
University in Boston, Massachusetts.
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Practice Tips for Representing Parents in Child Protection Cases

By Jeremy Evans and Debra Rothstein

t's due to the adversarial nature of the
legal system that parents and children
are often pitted against each other in
contested litigation that questions what is
in the children’s best interest. The qual-
ity representation of parents in juvenile
or family court cases involving allega-
tions of abuse, neglect, and dependency is
the initial defense against a termination
of parental rights case that may follow.
Practitioners must strive to perfect their
legal skills in courtroom presentation and
their knowledge of the multidisciplinary
aspects of this practice to ensure parents
have their constitutional rights to family
integrity protected. In addition, competent
representation protects the intact fam-
ily, an entity that is not itself represented.
Attorneys must provide the parent client
complete commitment to the case and
strict adherence to the highest standards of
professional responsibility. Anything short
of this level of representation works to the
detriment of the client and the family.

The constitutional right to family integ-
rity is detailed in a long history of Supreme
Court cases,1and is a right belonging to
both parents and children. This right,
which sustains families as the foundation
of society, is clearly expressed in Duchesne
v. Sugarman, 566 F.2d 817, 825 (2nd Cir.
1977).

Here we are concerned with the most
essential and basic aspect of family
privacy— the right of the family to
remain together without the coercive
interference of the awesome power of
the state. This right to the preserva-
tion of family integrity encompasses
the reciprocal rights of both parents
and children. It is the interest of the
parent in the ‘companionship, care,
custody and management of his or
her children,’” Stanley v. lllinois, 405
U.S. 645, 651, 92 S. Ct. 1208, 1212,
31 L. Ed. 2d 551 (1972), and of the
children in not being dislocated from

children's rights

the ‘emotional attachments that
derive from the intimacy of daily
association,” with the parent. Smith

v. Organization of Foster Families for
Equality and Reform, 431 U.S. 816, 97
S. Ct. 2094 at 2110.

Those who engage in representing par-
ents are quick to observe that the majority
of abuse, neglect, and dependency cases
brought to the court’s attention involve
neglect and not abuse,2and involve
families who are economically below the
poverty guidelines.3This isn’t because
low-income parents are inherently more
abusive or neglectful than parents at higher
income levels;4 it's well known that child
abuse/neglect crosses income strata. One
reasonable explanation is that poor families
lack the insulation and protection, child-
care assistance options, and alternatives
that money can buy. The fact that poor
families are so often suspect may be testi-
mony to our suspicions that poverty itself
is abusive to children. It takes time and re-
sources to investigate and provide services
to families whose parenting skills are being
questioned. For some underfunded social-
service providers, the most expedient
alternative to protect the child is to remove
the child from the home. Experience has
proven, however, that except in the most
extreme situations, removal should be the
last resort, and then viewed as a short-term
rather than a long-term solution.5

When suspicion of inadequate parent-
ing gives rise to court intervention, parents
face a powerful team of adversaries that
include state-funded investigators, pros-
ecutors, and caseworkers. To accusers not
used to the reality of poverty, the parent’s
deprived lifestyle is incriminating in and
of itself. Allegations of inadequate parent-
ing often reflect value judgments regarding
different lifestyles, rather than situations of
abuse and neglect. The parent’s attorneys
must make sure they point out bias and
prejudice in the prosecutor’s case, and they

must make sure that they themselves don'’t
get lulled into believing the false premise
that poverty alone can be the basis for state
intervention.

It's certainly not always the case, but
some people who have lived in American
poverty for generations appear unclean and
unwell. Their pallor and physical appear-
ance reflect years of inadequate diet. They
are used to being questioned, their lives
scrutinized by welfare workers and other
benefit-program providers. They have
unmet emotional needs because they were
not nurtured as children; they have been
called failures by family members, teachers,
service providers, and the court. Often, the
lack of quality education is a significant
barrier to the parent’s ability to problem-
solve during times of crisis.

Social workers are not family advocates.
They must be child advocates. Even if they
want the parent to succeed, they cannot
advocate for the parent because they must
report on the parent to the court to serve
the child’s best interests.

Parents face many challenges in abuse
and neglect cases. Treatment plans are
sometimes already written before parents
are asked for any input into their needs.
The parents are told that if they don't
immediately change their lifestyle, they’ll
see their children adopted by better, more
successful families. Parents are told to go
to parenting skills classes and counseling;
told to secure a better home, a job, job
training, a GED or higher education; told
to stay away from abusive boyfriends and
anyone with a criminal record; and forbid-
den to bring gifts to their children lest it be
construed as a bribe. Children’s protective
services won’t transport parents to see their
children. Parents frequently aren’t told
about their right to file a complaint if they
feel aggrieved by the quality or manner of
children’s services’ intervention.

Lawyers for parents are incredibly
important. Not only does their zealous
advocacy meet constitutional due-process
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requirements, but also they ensure that the
parent doesn’t have to face the enormity
of state intervention without assistance.
Zealous advocacy for parents can ensure
that improper removal of children is
rectified at the first hearing, and that
treatment for parents is targeted to their
needs and provided in a timely way, thus
ensuring that children can be placed at
home more quickly. There is no ques-

tion that some families fail, that some
parents abuse and neglect their children
and should face criminal as well as civil
sanctions, that children must absolutely be
protected from such horrors, and that, in
some cases, termination of parental rights
is the appropriate remedy. However, even
when children can’t go home, parents’
lawyers might be able to preserve family
relationships through open adoptions.

We must protect the children and, ifat all
possible, protect the biological family for
the children. Families are the foundation
of society. When even one family fails,

and we haven’t exhausted every effort to
preserve it, we're having a hand in our own
destruction as a society.

The Attorney/Client
Relationship

It seems clear that the representation of
parents involves establishing a team ap-
proach to cases. The parent provides the
facts, and the attorney provides the legal
knowledge of administrative regulations,
statutory provisions, and the systemic
“how-to” knowledge to advance the client’s
goals. This attorney/client team approach
is axiomatic to practitioners, but to many
clients, the attorney, especially if court-
appointed, is viewed as being on the

other team— the state’s team—with little
commitment to the parent client. The
attorney needs to emphasize that this is the
client’s case and that the attorney is on the
client’s side.

When representing a parent, it's impor-
tant to present a professional approach to
the client’s case. The attorney should be
mindful of displaying professional courtesy
to the client. The simple acts of good eye
contact and a firm handshake are
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helpful in asserting a trustworthy rela-
tionship. The next step is taking time for

a thorough initial interview and being
prepared for client counseling sessions. The
attorney needs to be current on the status
of the case, both procedurally and substan-
tively. At a minimum, the attorney should
review all case documents (including child
protective service agency records and medi-
cal, mental health, and school documents
where relevant) and talk with the social
workers, guardians ad litem (GALSs), court-
appointed special advocates (CASAS),

and other professional service providers in
preparing to talk with the client about pos-

When even one family
fails, and we haven't
exhausted every effort
to preserve it, we're
having a hand in our own

destruction as a society.

sible options for going forward.

While it seems obvious that attorneys
must know their clients’ goals (what the
client aspires toward, would be content
with, and would settle for), it's not obvi-
ous to every attorney that a client’s goal
can change, and sometimes for reasons
that aren’t case-based. It's important for
attorneys not to assume a parent wants to
be the 24-7 caregiver. Sometimes clients
are pushed into that position by family
members or societal pressures. At an ap-
propriate time, when the attorney/client
relationship has progressed sufficiently for
a candid discussion of options, the attor-
ney, in a non-judgmental manner, must
present possible case outcomes that include
custody responsibilities being placed with
an appropriate family member or friend and
releasing the child for adoption. Sometimes

the presentation of these options provides
the client with the necessary support to
give them due regard as the case proceeds.
The client may be able to push aside
external pressures and say he or she is not
opposed to the state’s case or action. Many
parent and child advocates believe that if
open adoption were available by statute,
more parents would relinquish parenting
obligations rather than defend against ter-
mination of parental rights cases that sever
the parent/child relationship as though it
never existed.

Maintaining contact with the client is
critical for the parent’s attorney. For some
clients, there are barriers to keeping in
touch, and those should be explored at the
initial meeting. For some clients, previous
experiences with court-appointed attor-
neys haven’t been positive, and there are
few incentives for keeping in touch. The
attorney should, of course, give the client
his contact information, including business
cell phone number, and then inquire as
to all possible ways to contact the client,
including alternative phone numbers and
mailing addresses, which are especially
necessary when an immediate response
is required. When contacting clients by
mail when a response is required, attor-
neys should include return-addressed and
stamped envelopes.

In this practice, it’s important to make
the client’s ability to keep in contact as
easy as possible. Ifthe client becomes
absent and phone numbers or addresses are
no longer current, the attorney should con-
tact the child protection worker, or GAL,
to obtain a case progress report. While the
attorney shouldn’t say, “my client seems
to have disappeared,” these resources will
provide information regarding the current
status of the case and client whereabouts
if known. If the client is incarcerated, the
attorney should see the client in person to
hear from the client what has happened.
Again, the attorney, in a nonjudgmental
manner, must inform the client how the
incarceration realistically impacts the child
protection case, and should also offer the
client whatever options there are to miti-
gate the impact. Sometimes that means
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filing the appropriate pleadings to facilitate
custody being awarded to an appropriate
family member or friend. That may also
mean requesting the court to allow the
parent to write to the children.

Parents’ attorneys must be skilled in
working with clients from diverse socioeco-
nomic and cultural backgrounds. Knowing
the dynamics of the client population one
serves is crucial to quality representation.
There is no excuse for not being proactive
in becoming educated about, and work-
ing toward understanding, the clients one
represents.

The attorney can
prevent unwarranted
demands on the
parent and help ensure
the client has everything
he or she and the
children need to improve

their circumstances.

Case Planning

Parents need to be included in the agency’s
case planning, the formulistic listing of
services the agency will provide the parents
and children, and the treatment the
parents and children must receive before
reunification can occur. Such planning is
focused on the child’s needs for healthy,
well-functioning parents. However, such
plans sometimes include demands for
treatment compliance that aren’t relevant
to what brought the family to the court’s
attention. For example, a parent shouldn’t
be assessed for substance abuse or domes-
tic violence victimization if there is no
evidence of these issues in the case. A
parent addicted to cocaine shouldn’t be
sent to individual counseling before he

is in appropriate treatment for substance

children's rights

abuse, as counseling will not otherwise be
effective. If individual counseling for the
parent is required, the issues to be pursued
through such counseling should be clear
to the parent and the counselor. For many
people, engaging in group counseling is
more productive than trying to figure out
the subtleties of a one-on-one approach, so
group, instead of individual, therapy should
be arranged. The parent has the right to
ask for specific services the agency might
not have considered, such as budgeting
services or help in securing habitable,
affordable housing. Siblings not placed
together should be visiting each other.
Parents should have phone contact when
the children are of appropriate age. Parents
should make sure the agency quickly
delivers school records to new schools if
the children have been moved out of their
school districts, and that already scheduled
medical or dental appointments are kept.
The advocacy of an attorney on all of these
issues is essential.

Because the case plan becomes an
order of the court and the parent’s non-
compliance can be sanctioned, it’s impera-
tive that the parent’s attorney attend the
case-planning meeting. The attorney can
prevent unwarranted demands on the
parent and help ensure the client has
everything he or she and the children need
from the agency to improve their circum-
stances through the agency’s involvement.
The attorney can make sure the agency
doesn’t require the parent to be involved in
redundant services, the parent can secure
transportation to the services, and the
number of services is realistic in the time
frame for completion. This is especially true
if the parent is employed. Care should be
taken that the parents not be overwhelmed
with the magnitude of what they’re told
they must accomplish. Attorneys should be
present to help them through this case-
planning process.

Early in the representation, the attor-
ney should write the agency social worker
assigned to the client’s case and demand to
be notified, along with the client, of every
administrative meeting the client is to
attend. This will include the case-planning

meetings discussed above, as well as family
case conferences. Family case confer-
ences are scheduled to allow the parent
client, any supportive family and friends
the parent wants to attend, and the social
worker and other involved service provid-
ers an opportunity to discuss the strengths
and weaknesses of the parent’s parenting
efforts, and help plan to better the fam-
ily’s functioning for the health and safety
of the child. Here, as in case-planning
conferences, unless the parent’s attorney is
present, the client can make admissions of
poor parenting adverse to his or her goal of
reunification. There is no reason parents’
attorneys should not be in those meetings
to protect the client’s interests.

The child welfare agency also holds
administrative semiannual reviews at the
six-month point in the case designed to
allow parents and providers to evaluate the
progress toward reunification and the solu-
tions needed to eradicate any barriers in
the way. This is an opportunity to amend
the existing case plan, acknowledge what
the parents have accomplished that can
be removed from the planning document,
agree to liberalize a parent’s contact with
his or her child, and otherwise collaborate
and facilitate reunification. It’s clear that
it'’s important for the attorney to attend
these administrative meetings with the
parent. It is, of course, even better for the
attorney and client to have communicated
before the meeting so the attorney is up to
date and can advise the client in advance
on how to approach difficult issues if ques-
tioned. As stated previously, the attorney
should demand the agency notify him or
her, as well as the client, of the meetings
sufficiently in advance so that calendars
can be adjusted.

Case Strategy

Following adjudication of abuse, neglect,

or dependency and disposition resulting in
the children’s temporary removal from the
parents, it’s often the best strategy toward
the client’s goal of reunification to urge the
client’s cooperation with social workers and
to comply with court-ordered treatment
plans. Parents’ attorneys must explain that
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this is a strategy, and does not reflect the
attorney’s personal belief about the client’s
behavior. Like clients in other crisis-fueled
cases, the parent client here must have
faith that the attorney is on his or her side
in preserving the family. Again, as in other
areas of practice in which the attorney
must learn how to manage the client’s
emotional turmoil, the attorney here must
have an understanding of how a client’s
level of emotional distress or type of diag-
nosis or mental illness can influence the
client’s rational thinking and processing
abilities. The attorney must learn how to
best communicate with the client through
these barriers. Parents’ attorneys must be
educated in many other disciplines, such
as the substance abuse assessment and
treatment issues that can impact the client
and the case. It's imperative that attorneys
attend CLE or other professional training
that explains not only medical and mental-
health issues clients may face, but also how
to communicate and best represent the
client when these issues surface.

In advocating the parent’s position in
the case, the attorney should be persistent
in reflecting what the parent wants. At-
torneys should keep reminding the court
that the child is not only bonded with the
parents, but also with grandparents, aunts,
uncles, and cousins, and, when appropriate,
the court should see these relatives in the
courtroom. In addition, the social work-
ers, GAL, and CASA should know of the
bond. Attorneys should consider requesting
bonding assessments early in the case to
verify the connectedness between the child
and parents, and to keep family integrity
the centerpiece of the case. In addition, at-
torneys should press forward with demands
for increases in parenting time, transporta-
tion to such visits, and arrangements for
the child to visit the parents in the family’s
home.

It's the attorney’s professional respon-
sibility to evidence respect for the client,
represent the client’s interests throughout
the proceeding, and allow the client as
much dignity as possible. The attorney
should demand respect for the parent’s
rights from the other parties as well. State
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intervention can be productive for a family
in need when help is provided by children’s
services providers who have genuine regard
for the family despite concerns about how
it’s functioning. Social workers or other
service providers who denigrate the parents
in front of the children or harm the parent/
child relationship can’t be tolerated. When
this occurs, parent’s attorneys should advise
the client of the option of filing a formal
administrative complaint, sometimes called
a grievance, with the children’s protec-
tive services agency, allowed by most state
administrative regulations that govern

such agencies, and request a different social
worker if the problem can’t be otherwise
resolved. Parents’ attorneys should advise
the GAL and the CASA and request as-
sistance in monitoring and preventing the
behavior. The court should also be made
aware of the parent being undermined by
the state, and a request should be made
that the court remind the state that, per
appropriate state statutes, the goal is reuni-
fication if at all possible. Case-

workers are not to engage in tactics meant
to diminish the possibility that the family
will survive.

Discovery and Advancing

the Case

Parents’ attorneys should, by appropriate
discovery requests, access the social service
agency'’s records. The request for records
should include, at a minimum, the social
worker’s notes (except for privileged com-
munications with his or her attorney),
referrals to providers, evaluation and assess-
ment reports regarding the parent or child,
and all correspondence. When assessments
or reports are secured, attorneys need

to follow up with the individual service
providers as well to understand fully the
context of the reports. Attorneys should,
of course, know how to analyze the myriad
of medical, mental health, and substance
abuse reports and evaluations so that they
may challenge the results when neces-
sary—or question the interpretation of the
reports that the agency offers. Attorneys
should also obtain the child’s education
records, monitoring how the child is doing

in school as a reflection on how he or she is
doing away from home and his or her home
school. Attorneys should point out to the
court how many different foster homes,
schools, and service providers the child has
experienced while in the agency’s care.

An attorney should communicate
quickly with children’s services, the GAL,
and CASA ifthere are any concerns about
a child’s placement. The attorney should
demand an investigation and report as soon
as possible. If the agency fails to respond,
the attorney should file for an emergency
hearing to ensure the child’s safety through

It's the attorney's
responsibility to
evidence respect for the
client, represent the
client's interests
throughout the
proceeding, and allow
the client as much

dignity as possible.

the court’s immediate attention to the
concerns. The agency might try to char-
acterize this action by the parent on the
child’s behalf as an unjustified move by a
parent unhappy with the state’s interven-
tion or as an attempt to deflect parental
deficiencies by pointing fingers at the
agency. That doesn’t matter, as long as

the parent’s concerns are investigated. A
parent’s responsibility to his or her child
continues no matter who has custody. The
parent’s attorney is in the position to make
sure all other parties are fulfilling their
responsibilities to the child while the
child is in care. Children should be
reunited with their families with as little
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trauma from their time in someone else’s
home as possible.

Parents’ attorneys should advise the
court of any problems in the parent/
child relationship caused by the physical
distance between them. When children
are placed outside of their home county,
transportation barriers can be insurmount-
able, and the parental bond suffers. Young
children, especially, need frequent time
with their parents to avoid bonding issues
that can last a lifetime. Courts frequently
side with the agency regarding childcare
arrangements that are less than optimal,
due to the practicalities of agency budgets
or the difficulties of recruiting foster-care
parents. However, this should not stop
parents’ attorneys from fighting for the
children to be moved closer to the parents.
An attorney might also argue for services
to be provided to the parents sooner than
planned so that the child is returned
sooner than the agency anticipated. The
attorney should make sure the client
understands that the child might soon be
home and make sure the client is prepared
for this outcome. If the client isn’t ready
to assume parenting responsibilities and
the child is returned, the results might be
devastating for the parent—and certainly
for the child.

Often, the parent’s case planning
requires him or her to submit to psycho-
logical testing. As with all treatment, the
attorney should ensure that testing should
actually be provided given the history of
the case. Iftesting does occur, it may allow
the agency to plan treatment according
to the client’s needs. However, they also
serve the purpose of providing certifica-
tion of an emotional or mental illness or
deficiency, which could be adverse to the
client’s case. Of course, qualified mental
health professionals can differ as to the
meaning of test results in terms of parent-
ing. Parents’ attorneys should consult
experts to help explain flaws, if any, in
state-provided psychological exams and
to offer their own diagnosis. In addition,
consideration must be given to advis-
ing parents not to submit to such tests,
especially if indications are that the state
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is intending to file for termination of
parental rights. Once in the case, parents’
attorneys should also strategize with the
client and consider revoking all authoriza-
tions that allow for unlimited release of in-
formation. Limited releases can be signed
as needed, and as beneficial to the client’s
case. It might, for example, be beneficial
for the parent to sign a limited release for
his or her therapist to advise the children’s
services agency of the appointment dates
kept by the client so as to keep the agency
informed of the client’s commitment to
rehabilitation and the goal of reunion.

Contact should be made with any
mental health expert involved with the
client to offer insight into the case from
the parent’s perspective. A psychologist or
other qualified mental health expert with
an understanding of the case and no pre-
disposition against the parent may be able
to devise a treatment plan based on the
client’s needs, using available community
resources and determine that, using this
plan, the children should be returned home
within a reasonable period of time.

Parents’ attorneys have to be thor-
oughly familiar with community resources
available for treatment. Local newspapers
occasionally report new services available
to help parents in crisis, which may be the
key to reunion. It's important for attorneys
to be aware of the network of agencies
and how to access needed services from
resources other than the agency if agency
services seem biased or are not provided.

If support payments were set by a court
or administrative proceeding, and the
amount set is based on alleged income the
client filing never had, the attorney must
take action to adjust the amount in accor-
dance with the parent’s true ability to pay.

Conclusion

Cases of abuse, neglect, and dependency
may allege such parental failures as having
a dirty house, an unclean child, and an
improper diet, as well as a failure to thrive,
inadequate attention to a child’s medi-
cal needs, vaccination records that aren’t
up to date, inadequate or substandard
housing, transiency, substance abuse, and
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family violence. Taken as a whole, these
allegations may appear overwhelming.
The allegations may appear to evidence

a clear case of poor parenting, and some-
times, parent attorneys are themselves
persuaded that the child would be better
off without the parent. Sometimes, parent
advocates fall into the trap of thinking that
if the parents really wanted the children
back, they’d be consistent in visiting, be
ambitious in accomplishing the treatment
plan goals, or just do something to show
they want their children back other than
just saying they want to be a family. This
thinking by parents’ attorneys is, of course,
dangerous to the client’s case, as it fails to
take into account the very real immobiliz-
ing affect the state’s intervention often has
on parents. Not enough has been written
about how to challenge child protective
services’ cases. However, it's clear that
with quality representation, families have
remained whole. In preparing for litigation,
be assured that parents don’t have to be
perfect to be successful:

The fundamental liberty interest of
natural parents in the care, custody
and management of their children
does not evaporate simply because
they have not been model parents
or have lost temporary custody of
their children to the State. Santosky
v. Kramer, 455 U.S. 745, 102 S. Ct.
1388, 71L. Ed. 2d 599 (1982).

Attorneys who practice in this field,
who are committed to the parent client’s
goal, who understand the diverse dynamics
of child-protection cases, and the immen-
sity of what is at stake, provide parents with
an invaluable opportunity to succeed and
to meet the child’s best interest in preserv-
ing the family.

For more information about represent-
ing parents, visit the The National Project
to Improve Representation for Parents
Involved in the Child Welfare System, a
project of the ABA Center on Children
and the Law, at http://www.abanet.org/
child/parentrepresentation/nome.html.
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Endnotes

(Some citations omitted.)

2. Neglect is the most common form of child
maltreatment. Three times as many children are
victims of neglect (63.2 percent) as are victims of
physical abuse (18.9 percent). Another 9.9 percent
are recorded as victims of sexual abuse; 4.9 percent
emotional and psychological maltreatment; and
16.9 percent other. U.S. Dep't. of Health &
Human Servs., Children’s Bureau, Child
Maltreatment 2003, 34-35 (2005). The percent
of children neglected includes those who are

1 It has been recognized in numerous cases thatneglected and medically neglected.

family integrity is an interest of the very strongest
type. See, e.g., Stanley v. 1ll., 405 U.S. 645 (1972);
Smith v. Org. of Foster Families for Equality and
Reform, 431 U.S. 816 (1977); Santosky v. Kramer,
455 U.S. 745 (1982). These cases derive from the
same body of case law as Meyer v. Neb., 262 U.S.
390 (1923); Pierce v. Soc'y of Sisters, 268 U.S. 510
(1925); Griswold v. Conn., 381 U.S. 479 (1965);
and Moore v. City of E. Cleveland, 431 U.S. 494
(1977). Although it sometimes permits the state to
intrude in family matters, the Constitution of the
United States quite properly recognizes that the
right ofa person to raise his or her own family is an
interest of profound and fundamental importance.
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3. Research indicates that children who live in
families with annual incomes less than $15,000 are
22 times more likely to be abused or neglected than
children living in families with annual incomes
0f$30,000 or more. U.S. Dep't of Health &
Human Servs., Nat'l Ctr.on Child Abuse &
Neglect, Third National Incidence Study
of Child Abuse and Neglect (NIS-3). (Sept.
1996).

4. This higher rate can be attributed to the
stress that poverty places on parents and to the
increased likelihood that child abuse and neglect
will be detected, reported, and substantiated in
low-income homes that are more closely supervised

by social services and law enforcement agencies.
David Shipler, The Working Poor: Invisible in
America. (2004).

5. The foundation of much of our current
understanding regarding the needs of children rests
on the work of Goldstein, Freud and Solnit. Sepa-
ration from his or her parents for any significant
time has damaging effects on a child, even when
the parents are minimally supportive of the child’s
needs. Goldstein, Freud & Solnit, Before
the Best Interest of the Child 6-12 (1979);
Wald, State Intervention of Behalf of ‘Neglected’
Children: Standards for Removal of Children From
Their Homes, Monitoring the Status of Children in
Foster Care, and Termination of Parental Rights, 28
Stan.L.Rev. 623 (1976); Goldstein, Freud &
Solnit, supra_at 20. “Even when placed in good
environments, which is often not the case, they
suffer anxiety and depression from being separated
from their parents, they are forced to deal with new
caretakers, playmates, school teachers, etc. As a
result they often suffer emotional damage and their
development is delayed.” Wald, Thinking About
Public Policy Toward Abuse and Neglect of Children,
78 Mich.L.Rev. 645, 662 (1980).
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The Paradox of Education in America

(Continued from page 1)

referrals to the juvenile court, including
referrals for children with disabilities. A re-
view of the literature generally recommends
that juvenile courts address this problem
through better intake and screening of
referrals to 1) continue or defer pending
the outcome of the special education due
process and disciplinary proceedings, 2)
divert minor offenses into informal supervi-
sion programs, or 3) dismiss the case in the
interest of the child and community. These
are excellent recommendations, but they
don’t go far enough to address the systemic
issues giving rise to the inherent contradic-
tions that hurt children by merely making

a referral to the juvenile justice system, or
worse, by placing handcuffs on them. This
article discusses the role of juvenile judges,
attorneys, and other stakeholders in making
system changes that eliminate ineffective
policies and practices that defeat the objec-
tives of special education laws.

The School-to-Prison Pipeline
and Special Education
Understanding the problem with referring
children with disabilities to the juvenile
court requires a reexamination of the
purpose of a juvenile justice system and its
systemic characteristics. The juvenile court
was created to treat the criminal conduct
of children differently from that of adults.
The behavioral sciences, most recently
adolescent brain research using magnetic
resonance imaging, support the notion that
children are biologically wired to exhibit
risk-taking behaviors, impulsive responses,
and poor judgment. This research shows
that the frontal lobe of the brain, which
filters emotion into logical response, is
not fully developed until about age 21.2
Adolescents, therefore, are more capable
than adults of learning from their mistakes,
because they are still in a cognitive structur-
ing phase. In other words, it's neurologically
normative for adolescents to make poor
decisions, which may include breaking
the law.

Despite this research, a phenomenon
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has developed since the early nineties that
has significantly increased the number

of children and adolescents suspended,
expelled, and arrested for minor school of-
fenses involving disruption of school. This
phenomenon is the result of school systems
adopting a “zero-tolerance” approach to
school discipline—an approach taken to
fight the war against drugs. The problem
was further compounded with the place-
ment of police on school campuses. For
example, in Clayton County alone, the
number of referrals from the school system
increased approximately 1,248 percent
immediately after police were placed on
campuses. Approximately 90 percent of
these referrals were misdemeanors involving
school fights, disorderly conduct (mouthing
off), obstruction (not following the verbal
command of a police officer), and disrupt-
ing school (throwing a wad of paper, shout-
ing out in class).

During these same years, suspensions
out of school increased, while, simultane-
ously, the graduation rates decreased to 58
percent by 2003. The data in Birmingham
and Clayton County supported the research
that suspensions and arrests increase the
dropout rates.

Generally, suspensions and arrests are
contrary to the ultimate goal of public
school systems: graduation. The problem
with zero tolerance is that it removes
children from school, when school is the
second-most-important protective factor
against delinquency and other negative be-
haviors.3More problematic are studies that
show disciplining harshly with suspension,
expulsion, and criminal sanctions, in most
cases, increases the risk of delinquent con-
duct and dropping out of school.4 Despite
the importance of education in protecting
our children from negative behaviors, our
educational systems, with the passive accep-
tance of juvenile courts, have created an-
other paradox that compromises the health,
education, and safety of our children. What
a novel idea that keeping kids in school will
increase their chances of graduation and
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their success in adulthood.

It’s not surprising that children with
disabilities are more likely to be suspended,
expelled, and arrested. For example, it’s
estimated that juvenile justice facilities
are three to five times more likely to have
youth with emotional disabilities than
public schools have.5If children without
disabilities are expected, as the research
shows, to be impulsive and make poor deci-
sions that result in breaking the law, there
is no question that children with disabilities
are even more susceptible to rule infractions
that lead to court referral. The two most
common educational disabilities among
children referred to the juvenile court are
specific learning disability (LD) and emo-
tional behavioral disorder (EBD).6These
disabilities can include symptoms that can
place the child at a disadvantage within
a school setting, which explains the need
for special services. Children with learning
disabilities often develop feelings of embar-
rassment about their disability and become
frustrated and angry and act out against
others. A number of children with EBD
have experienced trauma in their childhood
that makes it difficult for them to build
or maintain relationships with peers and
teachers, or it could cause them to suffer
depression and phobias associated with per-
sonal or school problems. Such symptoms
make children, who are already vulnerable
to impulsive and irrational thoughts, easy
targets for punishment when they act out.

Even assuming that courts have estab-
lished appropriate intake and screening of
referrals to ensure that cases are deferred
pending disciplinary hearings, diverted,
or dismissed in the best interest of the
community, the emotional vulnerability
of many of these children with disabilities
demands measures that prohibit unneces-
sary referrals to juvenile court in the first
place. It’s not enough for these children
that courts work to improve their intake
and screening techniques, although it is
extremely important. Additionally, repairs
to a system that allows unnecessary referrals
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are desperately needed so that no child with
special needs will encounter the trauma of
arrest and court referral. This requires the
relevant stakeholders in the juvenile justice
system to develop alternatives to suspen-
sion, expulsion, and court referral. For this
to happen, there must be an individual with
the influence to help stakeholders agree to
make a systems change.

The Role of the Judge as an
Agent for Change

A system is commonly defined as “a set of
interacting components, acting interde-
pendently and sharing a common boundary
separating the set of components from its
environment.”7All systems have inputs in
the form of demands and supports and a de-
sired outcome. This definition, however, is
not readily applicable to a “juvenile justice
system” because it doesn’'t have a “common
boundary” as stated in the definition. To
achieve the desired outcome of reduced re-
cidivism, it's imperative that effective treat-
ment modalities be identified to address the
causes of delinquent conduct. These causes,
referred to as criminogenic needs, include
lack of family support, poor performance

in school, lack of prosocial activities,
substance abuse, antisocial cognition (at-
titudes, values, and beliefs), and antisocial
associates. These needs are served by differ-
ent agencies in the community, including
social services, mental health professionals,
the school system, and juvenile court. Thus,
the “juvenile justice system” is comprised of
multiple systems that must work together to
achieve a desired outcome. Paradoxically,
these multiple systems possess their own
policies, procedures, budgets, and regula-
tions that oftentimes impede communica-
tion between them.

The prohibitive factor in establishing a
method to reduce the referral of children
with disabilities to the court is the lack of
resources to treat such children outside the
school. Consequently, schools tend to rely
on punishers such as suspension, expulsion,
and arrests to address disruptive behavior.
Although schools may have a special-needs
child appropriately placed, disruptions often
occur, resulting from underlying issues at
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home or outside school, and may require
services not accessible to the school system.
It’s essential that schools be linked to other
community resources that can assess and
provide interventions for the child and fam-

Our educational
systems, with the
passive acceptance of
juvenile courts, have
created another paradox
that compromises the
health, education, and
safety of our children.

ily to reduce the risk of disruptive behavior.

Judicial leadership is the key to bringing
all the relevant stakeholders together to
develop a system in which schools may refer
children with disabilities for further assess-
ment and intervention as an alternative to
suspension, expulsion, and arrest. Within
this larger system we call juvenile justice,
the court is the common denominator—
the intersection of juvenile justice—and
the juvenile judge is the traffic cop. Juvenile
judges are incomparable agents for change
within the juvenile justice system. All
stakeholders in the system intersect with
the court. This factor, coupled with the
respect accorded judges, places judges in a
unique position to bring together system
stakeholders.

The Multi-Integrated Systems
Approach: Creating Alternatives
for Children with Disabilities

In Clayton County and Birmingham, the
judges brought stakeholders— including
educators, mental health professionals, law
enforcement, prosecutors, treatment provid-
ers, social services, and the justice system—
to the table to find ways to shift children,

13

especially those with disabilities, away from
the court and into programs that better
serve them. The judges asked the stake-
holders to create a protocol that prevents
the arrest and referral of children for minor
school offenses. The stakeholders were also
asked to develop alternatives to suspension,
as well as for arrests. A neutral moderator
was assigned to facilitate the discussions
and move them toward a written proto-
col. After many months of meetings and
discussions on a plethora of issues involving
school and community safety, the purpose
of IDEA, the role of campus police, the
dynamics between school police and school
administrators, the assessment of offenses
worthy of referral to court, and many more,
the multidisciplinary committee agreed to a
written protocol.

The protocol called for a three-tier
graduated response process that focused on
certain misdemeanor offenses that made
up the majority of the referrals. The first
infraction required a written warning to
the student and copies to the school and
parent. The second infraction required a
referral to a school conflict workshop or
mediation. Since implementation, the
police have modified the protocol allow-
ing for greater discretion on the second
infraction to issue a second warning. The
police have been creative in developing
their own alternatives at the second level
such as school-based community service.
Oftentimes, the officer will spend time
counseling the child and speaking with the
child’s parents. This interaction was seldom
allowed before the protocol because the
sheer quantity of referrals didn’t allow time
to develop a rapport with students, and
because arrests on campus caused police to
spend time offcampus transporting students
and filing complaints. The lack of rapport
was also grounded in the distrust students
had for police due to the disproportionately
harsh treatment they had been receiving for
committing petty infractions.

Another protocol was developed that
created a single point of contact for chil-
dren with chronic disciplinary problems.
As pointed out above, the “disconnect” be-
tween stakeholder agencies in the juvenile
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justice system had to be connected. Under-
standing that school systems aren’t designed
to be “one-stop, one-shop” agencies that
include mental health, social services, and
other relevant needs, the larger system,
working together to make the connection,
must make their resources available. In fact,
this is the way it was intended, with the
communities creating agencies designed

to address mental health and social service
needs. In other words, it just doesn’t make
sense to expect a school system to treat all
of a child’s mental health and social needs
when we have already created other entities
to treat those needs. It's a waste of resources
and a waste of taxpayers’ money because it
duplicates resources. A complex, discon-
nected system is inefficient, and worse,
mystifying to youth and families that have
to navigate this “non-system.”

The single point of contact for a student
with chronic disciplinary problems is a
panel that meets regularly and consists
of the deputy director of social services, a
mental health counselor, a psychologist
from the mental health department, the
child’s school social worker and counselor,
and other approved treatment providers
from the community. Staff of the juvenile
court moderates the panel. The parent,
and sometimes the child, is required to be
present during the assessment. The panel
develops an action plan that connects com-
munity resources and treatment modalities
to the specific needs of the child and the
family. The school social worker manages
the action plan with assistance from court
personnel.

Consequently, the two protocols to-
gether have reduced referrals to the court
by 67.4 percent in Clayton County and
50 percent in Birmingham. In Clayton
County, the protocol produced a residual
effect on felony referrals, reducing them by
30.8 percent. (Birmingham only recently
implemented the protocol and doesn’t have
longitudinal data.) Subsequent to imple-
menting the protocol in 2004, the police
requested and were granted permission
to use the warning and other alternatives
in certain “low level” felony cases such as
terroristic threats (a child threatening harm
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to another out of anger). This request by
police shows a cognitive shift in handling
school offenses on a case-by-case basis. This
reduction in referrals also reduced the num-
ber of children detained in a secure facility
by 86 percent. The protocol favorably im-
pacted racial and ethnic disparity concerns
by reducing the number of children of color
referred to the court by 43 percent.

Attorneys advocating
for children with
disabilities should also
engage judges outside
the courtroom and in
the chambers to
encourage them to use
their legitimate authority
as judges to engage the
community and bring

stakeholders together.

Another incidental effect of the protocol
is the reduction of serious weapons brought
on campus. Under federal law, the police
have no discretion involving serious weap-
ons, yet the presence of such weapons fell
73 percent. School police attribute this to
their increased presence on school campus
and handling each offense on a case-by-case
basis, leading to more amicable relation-
ships between the police and children. This
increase in rapport has led to more informa-
tion shared with police about potential inci-
dents involving weapons and gang-related
issues. The supervisor of the school resource
officers in Clayton County, Sgt. Marc Rich-
ards, stated, “Schools are a microcosm of
the community. If you want to know what
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is going on in the community, talk to the
kids.” But the kids must want to talk to you!
Therefore, school safety can be enhanced

if school policing focuses on intelligence
gathering through student engagement by
using positive approaches.

The multidisciplinary panel established
as a single point of entry developed an
array of treatment programs that include
multisystemic therapy, functional family
therapy, cognitive behavioral programming,
wraparound services, and more. These alter-
natives resulted in a decrease in suspensions
of 8 percent.

More importantly, the graduation rates
increased during this time period by 20
percent, while felony rates fell 51 percent.
This supports the theory that keeping chil-
dren in school using alternative measures
will increase graduation rates. It probably
goes without saying that the more children
graduate, the less juvenile crime appears in
the community.

Finally, the protocols working together
have reduced the number of children with
disabilities referred to the court by 44
percent. A number of these children, how-
ever, have been assessed and are receiving
treatment in the home and community to
address the reasons for their referral.

Conclusion

Much has been said and written about

how children with disabilities should be
treated once they’re referred to the juvenile
court. The threshold question is whether
these children should be referred to the
court at all. Many children with disabilities
are disruptive for reasons related to their
disability, but this does not make the child
delinquent. The beauty of the juvenile
court is that the commission of a delinquent
act doesn’t necessarily make the child
delinquent. Children are prone to make
poor decisions and do things that break the
law. This is their nature. The juvenile court
should be reserved for children who scare
us, not those who make us mad.

Judicial leadership is the key to getting
the schools and police together to discuss
alternatives to arrest. Judges should judge
when on the bench, but engage the
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community when off the bench. Attorneys
advocating for children with disabilities
should also engage judges outside the
courtroom and in the chambers to encour-
age them to use their legitimate authority as
judges to engage the community and bring
stakeholders together. Zealous representa-
tion of child clients in the courtroom is es-
sential, but such advocacy can be effective
outside the courtroom as well.

The juvenile justice system is not a
single entity, but a collection of differ-
ent systems with the desired outcome of
reducing recidivism. These different systems
must be connected through an intermedi-
ary, preferably a multidisciplinary team, to
assist schools with alternatives to suspen-
sion and arrest. It's not enough to wait
for children with disabilities to come to
the system when, in many circumstances,
they shouldn’t have been referred in the

first place. Effective advocacy eradicates
this paradoxical system for our children,
especially those with disabilities. Effective
advocacy doesn’t begin in the courtroom.
It begins with leadership in the community
advocating for systems change.

Steven C. Teske is a juvenile judge in Clayton
County, Georgia. He was appointed to the
bench in 1999. Brian Huff is a family court
judge in Jefferson County, Alabama. He was
elected to the bench in 2006.
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Representing the Status Offender

(Continued from page 1)

a criminal offense are better served by
social-service programs in nonsecure
environments rather than through secure
detention.3Under the act, states received
federal funds if they complied with the
JIDPA’s core requirements prohibiting
the institutionalization of status offenders
and contact between juvenile and adult
criminal offenders. The 1980 reauthori-
zation of the JIDPA included an excep-
tion that allowed the secure detention of
youth found guilty of a status offense and
of violating a valid court order.4

Hundreds of thousands of youth are
the subject of juvenile court status of-
fender petitions on a yearly basis. Some
begin in detention and remain in the
juvenile justice system. Others are fun-
neled into the mental health or social
service system. Many status offenders
become involved with all three systems.
According to the 2004 Office ofJuvenile
Justice & Delinquency Prevention Fact
Sheet, juvenile courts in the United
States formally processed an estimated
159,400 status offense cases. Between
1995 and 2004, the number of petitioned
status offense cases that juvenile courts
handled increased 39 percent, truancy
cases increased 69 percent, curfew viola-
tion cases increased 38 percent, ungov-
ernability cases increased 38 percent,
and liquor-law violation cases increased
17 percent. During this time, truancy
cases made up the largest portion of the
petitioned status offense caseloads for
juveniles of all races. Ungovernability
cases made up the largest portion of the
petition status offense caseload for Afri-
can American juveniles.5

Given the consequences youth face in
status offense cases and the emphasis on
deinstitutionalization, it’s essential that
they receive zealous advocacy from their
lawyers. Youth who enter the juvenile
status offense system are often engaged
in extreme conflict with their parents.
Many times, these conflicts can’t be
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resolved without some intervention.
Many youth who find themselves in
juvenile court on status offenses are vic-
tims of maltreatment and live in chaotic
and disorganized homes that may not
promote school and community involve-
ment. They tend to be youth that “fall
between the cracks.” Often, the attorneys
assigned to these cases are in a position
that allows them to step back and look
beyond the facts presented in the peti-
tion to see the whole picture. Building a

Attorneys must be well
versed in the language
and particularities of
mental health, social
services, and, to some
extent, the educational
system in the jurisdiction
in which they practice.

relationship with the client is paramount
to understanding not only what’s hap-
pening, but also the motivation behind
the client’s actions. When an attorney
only asks, “Did this happen?” and not,
“Why did this happen?” important pieces
of the puzzle are lost.

While a strong attorney-client rela-
tionship is always preferred, it’s especially
crucial in these cases. Youth must be
able to share honestly with their counsel
what’s going on at home, at school, and
in the community so that they have input
on the services that will benefit their
families and prevent further involvement
with the family courts. It’s the “they”
that is so important. Not every service
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is appropriate for every situation, every
youth, or every family, but the client
knows what is, in essence, “wrong,” and
is, in many cases, desperate to fix what'’s
broken. It’s your job as the attorney to
educate your client about the services
that exist in a given community and help
him or her put together a plan to propose
to the court. Services only work when
the youth and his or her family are in-
vested in the outcome, so the youth must
be involved in the entire process.

Attorneys charged with representing
these youth must be aware of the services
available within their communities. It’s
not enough for an attorney to have an
adequate understanding of the legal pro-
cesses involved with the juvenile justice
system. Rather, attorneys must be well
versed in the language and particularities
of mental health, social services, and,
to some extent, the educational system
in the jurisdiction in which they prac-
tice. Knowledge must be both broad—
attorneys must recognize which services
would apply to a particular juvenile and/
or family—and particular, because each
town, county, or jurisdiction has unique
services available to its children and
families.

Most states allow courts to place
youth out of their homes in relative or
substitute care. It becomes incumbent
upon counsel for these youth to pres-
ent the court with viable alternatives.
Alternative programs should meet the
needs of the youth, family, and system as
a whole, yet many state and county status
offense systems lack programs, services,
or resources to help youth and their fami-
lies in critical need of assistance. Some
jurisdictions lack options geared toward
addressing the underlying emotional and
behavioral needs of status offenders. As a
result, youth are taken out of their homes
even when they pose no threat to public
safety, simply because they need treat-
ment or services. Removal of children
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from their home will often lead to more
negative outcomes, including reduced
involvement in school and an increased
likelihood of becoming more deeply
involved in the juvenile justice system.6
Even in jurisdictions where services are
minimal or limited, good counsel should
work with the client to recommend
creative alternatives to the standard
terms of probation or the other remedial
measures typically imposed in the area.
Attorneys should work with other agen-
cies, families, schools, and community-
based programs to present judges with
practicable and effective alternatives. If
a youth leaves court with an order that’s
unique and individualized, the system is
working. It's when we only look to what
has become standard practice that we
often fail.

Aside from placement in relative or
substitute care, a majority of the states
allows courts to place youth in secure de-
tention for violating a court order.7This
makes it even more important that court
orders are narrowly tailored and realistic.
Additionally, when a court is consider-
ing secure detention, it's essential that
the lawyer ensure that the JJDPA’s due
process requirements were met and that
the client was afforded post-detention
safeguards under the act.8

When youth are involved in the status
offense system, their communities are
also affected by their behaviors. Many
communities face increasing numbers of
youth who enter court systems because
of status offenses. Communities need to
develop and implement family-focused
programs to meet the wide range of needs
of both the youth and their families with
a common goal of preserving families
and preventing youth from entering the
delinquency or criminal justice system.
Research shows that comprehensive
intervention services that involve the
entire family are the most effective in
reducing the behaviors causing status
offenses and poor academic achievement.
Such services include Multi-Systemic
Therapy (MST), School Transitional
Environmental Program (STEP), Family
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Integrated Transition (FIT) and Child
Parent Centers.

School, child welfare, and juvenile
justice systems must look outside the box
and reach out to community stakeholders
to help provide effective services before
asking the court to get involved. A hand-
ful of states currently require the provi-
sion of precourt diversion and prevention
services for alleged status offenders and
their families. For example, New York9
and Floridal0statutes specify in detail the
services that must be offered to families
before a status offense petition may be
filed. Court involvement is thereby lim-
ited to only those cases wherein volun-
tary services have been unsuccessful or
exhausted. By providing services, these
states have managed to reduce court
costs and the filing of court petitions.

It’s unrealistic to think that the prob-
lem of juvenile status offenders flooding
our system is going to subside anytime
soon. It’s necessary, then, to provide
the attorneys representing these youth
with the tools to advocate effectively
for their clients. Attorneys represent-
ing status offenders must familiarize
themselves with the JJDP Act and its
underlying purposes. The act should be
used to support an argument for services
or a treatment plan as an alternative
to detention.1L The request for services
should be individualized to address the
youth’s emotional and academic needs.
Attorneys must seek services that will
help their status offender clients avoid
future contact with the juvenile justice
system. The ABA has recently published
a guide for attorneys representing status
offenders, entitled Representing Juvenile
Status Offenders. This publication covers
a variety of topics, from federal law to
accessing diversion programs to adoles-
cent development, and may serve as an
excellent resource for attorneys charged
with representing some of the system'’s
most vulnerable youth.22 By limiting this
population’s exposure to the criminal
justice system, we’re limiting the system’s
ability to create a population of children
and families who will become all-too-
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familiar faces in courtrooms and delin-
quency programs across the nation, and that
truly is in the best interest of every child,
everywhere.

Marlene Sallo is an attorney/trainer for the Chil-
dren’s Law Center at the University of South
Carolina School of Law.

Sarah Darbee Smith is juvenile justice resource
attorney for the Children’s Law Center at the
University of South Carolina School of Law.
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